[all text in square brackets should be modified as appropriate – remove this text after reading]
Model contract

DATED        [Date contract set up in format dd month yyyy e.g. 15th September 2007]
(1) [Survey contractor] 
(2) [Name of Trust] 
_______________________________________________

CONTRACT

RELATING TO THE 

2007 Inpatient Survey 
_______________________________________________

CAPSTICKS Solicitors

77/83 Upper Richmond Road

London

SW15 2TT

Tel: 020 8780 4732
Ref:  CMV/38876/1675145

THIS CONTRACT is made the [Date contract set up in format dd mm yyyy e.g. 15th September 2007] 
B E T W E E N
(1) [Survey contractor] (Registered Company/Charity Number [Company or Charity number]) whose registered address is at [Survey contractor company address (e.g. name, address 1, address 2, city, postcode] (the “Approved contractor”); and
(2) [Name of trust] of [Trust HQ address] (the “Trust”, which expression shall include its permitted successors and assigns).
WHEREAS
A.
The Approved contractor has entered into an agreement with the Trust to carry out the 2007 Inpatient Survey (the “Survey”).

B.
In order to carry out the Survey, the Approved contractor needs details of such patients of the Trust so that it can send out initial information about and a questionnaire related to the Survey, as more particularly described in the Survey Arrangements.

C.
The Trust and the Approved contractor agree to work together on the terms and subject to the conditions set out below:

NOW IT IS HEREBY AGREED AS FOLLOWS:

INTERPRETATION

1.1 In this Contract unless the context otherwise requires:
	“Authorised Representatives”
	shall mean those persons listed in Schedule 2 and any substitute or successors persons notified to the other Parties in accordance with Clause 17.3;

	“Contract”
	means this Contract concluded between the Trust including all Schedules and other documents which are incorporated or referred to herein;

	“Data Protection Act”
	means the Data Protection Act 1998;

	“Honorary Contract”
	means an honorary contract between a member of Staff and the Trust in the form attached hereto in Schedule 3;

	“Law”
	means any statute, delegated or subordinate legislation, any enforceable right arising out of or pursuant to European Union law, any applicable guidance, direction or determination with which the Parties are bound to comply and any applicable judgment of a relevant court of law which is a binding precedent in England and Wales;

	“Licence to Attend”
	means a licence to attend between a member of Staff and the Trust, available on request from the Healthcare Commission;

	“Losses”
	means all and any liability, loss, costs, expenses, claims or proceedings whatsoever;

	“Parties”
	shall mean the parties to this Contract unless the context otherwise requires, and “Party” shall mean either of them;

	“Personal Data”
	shall have the meaning given in the Data Protection Act 1998;

	“Staff”
	means the staff of the Approved contractor engaged in the Survey Arrangements;

	“Survey”
	shall have the meaning in Recital A;

	“Survey Arrangements”
	shall mean the description of the Parties’ activities relating to the Survey, as set out in Schedule 1 and any agreed amendments thereto.


1.2 The headings in this Contract shall not affect its interpretation.

1.3 Except where the context otherwise requires words denoting the singular include the plural and vice versa and words denoting any one gender include all genders and words denoting persons include firms and corporations and vice versa.

1.4 Unless otherwise stated a reference to a Clause or a Schedule is a reference to a Clause of or a Schedule to this Contract.

1.5 References to any statute or statutory provision shall be deemed to include a reference to any amendment or re‑enactment thereof or substitution from time to time and any rules orders regulations and delegated legislation made thereunder and shall include a reference also to any past statutory provisions (as from time to time amended or re-enacted) which such statute or statutory provision directly or indirectly has replaced.

1.6 If there is any conflict between the provisions of this Contract and the provisions of the Schedules to this Contract the provisions of this Contract shall prevail.

1.7 Neither Party nor its personnel shall in any circumstances hold themselves out as being the servant or agent of the other Party other than in the circumstances expressly permitted by the other Party in writing.

1.8 Neither Party nor its personnel shall in any circumstances hold themselves out as being authorised to enter into any contract on behalf of the other Party or in any other way to bind such other Party to the performance variation release or discharge of any obligation other than in the circumstances expressly permitted by such other Party in writing.

2. CONTRACT TERM

2.1 This Contract shall commence on the date hereof, provided that the Survey Arrangements shall commence on [Date survey contractor due to commence work].

2.2 Subject to earlier termination in accordance with its terms, this Contract shall terminate on [Date survey contractor due to commence work] unless extended by written agreement of the Parties.

3. TERMINATION

3.1 The Trust may terminate this Contract by giving [three (3) months’] written notice to the Approved contractor.

3.2 Either Party may terminate this Contract by serving written notice on the other Party in the event:

3.2.1 of serious or persistent unremedied breach of the other Party’s obligations under this Contract (including, for the avoidance of doubt, the Survey Arrangements), and/or

3.2.2 that the other Party is declared insolvent, enters into an arrangement or composition with or for the benefit of a creditor, has an administrator, receiver or administrative receiver appointed over all or any part of its assets or ceases or threatens to cease to carry on its business.

3.3 The Trust may terminate this Contract in the event that the circumstances described in Clause 16 occur.

3.4 This Contract shall terminate automatically in the event that the Parties are no longer legally able to carry out the Survey Arrangements.

3.5 The Parties may elect to terminate this Contract in accordance with Clause 14.2, should the circumstances described in Clause 14.2, occur.

3.6 The provisions of Clauses 6, 7 and 8 shall survive the expiry or early termination of this Contract, howsoever caused.

4. APPROVED CONTRACTOR OBLIGATIONS

4.1 The Approved contractor shall be solely responsible for:

4.1.1 all matters relating to the recruitment, employment and termination of employment of the Staff;

4.1.2 informing the Trust of the names of the proposed Staff and details of whether or not it is proposed any Staff will come onto the Trust’s premises so that the Trust is able to issue Honorary Contracts or Licences to Attend (as appropriate) to the Staff and both Parties are able to comply with their respective obligations in this regard as set out in this Contract;

4.1.3 procuring that the Staff shall:

(a) carry out their obligations under the Survey Arrangements without disruption to the Trust or any of its staff, operations or procedures;

(b) comply with all relevant policies, rules, procedures or standards of the Trust which the Trust notifies as being applicable to the Staff, including but not limited to the giving of full co-operation and assistance to the safety officers and security officers of the Trust in carrying out their health & safety and security duties;

(c) wear a suitable form of identity acceptable to the Trust at all times whilst on the Trust’s premises;

(d) not consume alcohol whilst on the Trust’s premises;

(e) not smoke on the Trust’s premises except where smoking is expressly permitted;

(f) not give access to the premises of the Trust to any agents, dependants, relatives or friends of the Staff, without the express prior permission of the Trust; and

(g) obey all reasonable instructions given to them by any authorised officer of the Trust whilst on the premises of the Trust in any matter in which the immediate operational needs of the Trust or the health and safety or welfare of anyone shall be involved, notwithstanding that the Staff shall be primarily under the control and direction of the Approved contractor, 

4.1.4 the acts and omissions of the Staff, and

4.1.5 procuring the agreement to, execution of and compliance with the Honorary Contract by each member of Staff.

4.2 Should the Trust notify the Approved contractor of any matter involving any Staff which is, acting reasonably, of concern to the Trust, the Approved contractor shall promptly investigate and take appropriate remedial action including if, acting reasonably, the Trust deems appropriate or necessary, the removal of any particular member of the Staff from the premises of the Trust.

4.3 In the case of circumstances which, acting reasonably, the Trust considers constitute an emergency or a serious disruption to the Trust or its staff or its business, procedures or operations, the Trust shall be permitted to require the immediate removal of any particular member or members of the Staff from its premises and the Approved contractor shall procure that the particular member or members of the Staff leave the premises of the Trust promptly and without further disruption to the Trust, its business or staff.

5. TRUST OBLIGATIONS

5.1 On being notified of the names of the proposed Staff in accordance with Clause 4.1.2 hereof, the Trust shall issue Honorary Contracts or Licences to Attend (as appropriate) to the said Staff.

5.2 Except to the extent required by Law, the Trust shall not be responsible for any Loss to any property of the Staff whilst on the Trust’s premises.

5.3 The Trust shall allow the Approved contractor and the Staff to undertake their obligations as set out in the Survey Arrangements.

6. LAW AND THE DATA PROTECTION ACT 1998

6.1 The Parties shall each carry out their obligations as set out in the Survey Arrangements in compliance with the Law and, in particular, the Data Protection Act 1998 including in relation to:

6.1.1 the storage, retention, disclosure or access to, or other processing of, Personal Data, and

6.1.2 ensuring that appropriate technical and organisational security measures are taken against unauthorised or unlawful processing of Personal Data and against accidental loss or destruction of, or damage to, Personal Data.

7. LIABILITY AND INDEMNITY

7.1 Each Party is responsible for the acts and omissions of its own staff and others engaged by it.

7.2 No Party shall be responsible or liable to the other Party in respect of any indirect or consequential losses suffered by such other Party.

7.3 The Approved contractor shall indemnify and keep the Trust indemnified in respect of all and any Losses to the extent arising out of any matter in respect of which the Approved contractor is responsible or liable in accordance with this Contract (including, for the avoidance of doubt, the Survey Arrangements) and, in particular, the acts and omissions of the Staff, except to the extent that such Losses were caused by the Trust (or their employees, agents or those individuals for whom the Trust is responsible).

7.4 For the avoidance of doubt, no Party shall have any liability in respect of Losses howsoever caused or arising out of or in connection with any act, omission, breach of statutory duty or wilful default of an individual for whom another Party is responsible, as set out in this Contract (including the Survey Arrangements).

7.5 As soon as reasonably practicable following receipt of notice of any claim or proceeding, should the Trust wish to seek to rely on any of the indemnities in this Contract it shall:

7.5.1 notify the Approved contractor in writing of it and the Trust shall permit the Approved contractor to have full care and control of the claim or proceeding using legal representation of its own choosing;

7.5.2 not make any admission or take any action which may be prejudicial to the defence or conduct of the claim or proceeding except with the express prior written consent of the Approved contractor, and

7.5.3 give and shall procure that its employees shall give such assistance to the Approved contractor as the Approved contractor may reasonably request.

7.6 The Approved contractor shall take out and maintain appropriate insurance fully to cover its obligations and prospective liabilities under this Contract.

7.7 A reasonable time following receipt of a written request to do so, the Approved contractor must provide evidence of its compliance with Clause 7.6 which shall include, where appropriate, a copy of the insurance policy and all premium receipts under such insurance policy.

8. CONFIDENTIALITY

8.1 The Parties shall not and shall ensure that their staff do not disclose to any person other than a person duly authorised by the Parties any information of a confidential nature received or acquired by them in connection with the other Party hereto or this Contract including without prejudice to the generality of the foregoing:

8.1.1 financial or other confidential information about or relating to the other Party, and

8.1.2 any Personal Data;


other than to the extent expressly permitted by this Contract (including, for the avoidance of doubt, the Survey Arrangements), provided that such obligation shall not interfere with the Trust’s obligations under the Freedom of Information Act 2000.

9. VARIATIONS

9.1 The Parties may agree variations to this Contract and/or the Survey Arrangements, in accordance with this Clause 9.  

9.2 In order to be valid, agreed variations shall be in writing and signed on behalf of both the Parties.  

10. SEVERABILITY

If any provision of this Contract is or becomes illegal, void, invalid or unenforceable, that shall not affect the legality, validity or enforceability of the other provisions.

11. WAIVER

11.1 The failure of either Party to seek redress for breaches or insist on strict performance of any provision of this Contract or the failure of either Party to exercise any right or remedy to which it is entitled under this Contract shall not constitute a waiver thereof and shall not cause a diminution of the obligations under this Contract.

11.2 No waiver of any provision of this Contract shall be effective unless it is agreed by the Parties in writing.

11.3 No waiver of any default shall constitute a waiver of any subsequent default.

12. ACCRUED RIGHTS AND REMEDIES

Neither the expiration nor the termination of this Contract shall prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to either of the Parties.

13. DISPUTE RESOLUTION

13.1 In the event of a dispute arising out of this Contract the Authorised Representatives of the Parties shall use their best endeavours to attempt to resolve any such dispute.

13.2 If the Authorised Representatives are unable to resolve any dispute within twenty (20) working days of the dispute arising, the matter shall immediately be referred jointly by the Parties to the Chief Executives (or similar officers or, in the absence of any person holding such office at the relevant time, to a person within the relevant Party’s organisation holding a reasonably equivalent post) of the Parties, who will attempt to resolve the matter.

13.3 If the dispute remains unresolved thirty (30) working days after the date of referral to the persons referred to in Clause 13.2 above, Clause 23 shall apply. 

14. FORCE MAJEURE

14.1 Neither Party shall be liable to the other Party for any failure to perform its obligations under this Contract where such performance is rendered impossible by circumstances beyond its control (a “Force Majeure Event”) but nothing in this condition shall limit the obligations of such Party affected by such Force Majeure Event to use its best endeavours to fulfil its obligations under this Contract. 

14.2 If a Force Majeure Event continues for a period of at three (3) months or more after commencement of the Force Majeure Event the Parties may elect to terminate this Contract.

15. PUBLICITY

Neither Party must advertise or publicly announce that it is involved in the Survey Arrangements or this Contract without prior written consent of the other Party.

16. CORRUPT GIFTS, PAYMENTS OF COMMISSIONS

16.1 If the Approved contractor or any of its staff (including the Staff) does anything in relation to this Contract which constitutes an offence under the Prevention of Corruption Act 1889 to 1916 (whether directly involving the Trust or not) the Trust may:

16.1.1 in writing terminate the Approved contractor’s involvement in this Contract immediately in accordance with Clause 3; and

16.1.2 recover from the Approved contractor the amount of any loss resulting from that termination.

17. NOTICES

17.1 Any notice or other document to be served on either Party under the provisions of or in connection with this Contract shall be sufficiently served if it is left or delivered at or sent by registered post or through the recorded delivery system addressed to the relevant Authorised Representative for each Party at the appropriate address for each Party as given above.

17.2 Any notice or document if sent by registered post or through the recorded delivery system shall be deemed to have been sufficiently served 48 hours after the time of posting (unless returned by the Post Office undelivered).

17.3 Either Party may, by serving written notice on the other Party, change the identity of its Authorised Representative and/or its address for the service of notices.

18. TRANSFER AND SUB-CONTRACTING

Neither Party may assign, novate, sub-contract, transfer, or otherwise dispose of the whole or any part of this Contract or any rights or obligations under it without the other Party’s previous written consent, provided that the Trust shall be permitted to transfer this Contract to a successor to its business, without first obtaining the Approved contractor’s prior written consent.

19. ENTIRE CONTRACT

This Contract and the documents referred to herein embody the entire understanding of the parties relating to all matters dealt with by any other provisions of this Contract at the date hereof.  This Contract shall prevail over any inconsistent terms and conditions relating to the subject matter of this Contract and any other agreement between the parties or referred to in correspondence or elsewhere and any conditions or stipulations to the contrary are hereby excluded and extinguished.

20. DISCRIMINATION 

The Parties, in carrying out their responsibilities under the Survey Arrangements and in connection with this Contract generally, shall ensure that all their staff, agents and sub-contractors comply with each and every one of the provisions of Law which prohibit discrimination on the grounds of disability, sex, colour, race, ethnic or national origin or religion.

21. CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

For the avoidance of doubt, no third party shall have any rights in respect of this Contract by virtue of the Contracts (Rights of Third Parties) Act 1999 and the Parties shall not require the consent of any person to any variation of or amendment to this Contract.

22. INTELLECTUAL PROPERTY 

The Parties agree that each Party shall, subject to any written agreement to the contrary, retain all and any intellectual property properly belonging to it brought to the Parties’ joint working in accordance with this Contract (including, for the avoidance of doubt, the Survey Arrangements).

23. APPLICABLE LAW

This Agreement shall be governed by and construed according to the Laws of England and Wales and the Parties hereby submit to the exclusive jurisdiction of the English Courts.

IN WITNESS WHEREOF the Parties or their duly authorised representatives have signed this Contract the day and year first before written

Signed for and on behalf of

[Survey contractor] 









…………………………………………

[Name of survey contractor staff member to sign main contract] 
[Position of survey contractor staff member to sign contract] 
Signed for and on behalf of 





[Name of trust] 








………………………………………….

[Name of trust staff member to sign contract]




[Position of trust staff member to sign contract] 
SCHEDULE 1

Survey Arrangements

[Insert description of what the trust and the survey contractor are doing, e.g. limited access, under trust supervision, to trust databases of patients to obtain patient names and addresses; sending questionnaires to patients, with covering letter from trust; etc]

SCHEDULE 2

Authorised Representatives
	PARTY NAME
	AUTHORISED REPRESENTATIVE

	[Survey contractor] 
	[Authorised representative of survey contractor] 

	[Name of trust] 
	[Authorised representative of trust] 


SCHEDULE 3

Honorary Contract and Licence to Attend

The honorary contract is available at [Location of honorary contract e.g. weblink] 
Please note: 

The licence to attend is available on request from the Healthcare Commission, if required
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